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THE AMERICAN VALUE OF FEAR AND 

THE INDEFINITE DETENTION 

OF TERRORIST SUSPECTS

Rodney C. Roberts

Since the attacks of September 11, 2001, Americans are more concerned than 

ever for the nation’s safety and naturally want all reasonable action to be taken 

by the government to prevent any future attacks. The government’s response to the 

attacks has been to engage in a so-called “war on terror.”1 One important aspect 

of this “war” has been the indefi nite detention of terrorist suspects. Since Janu-

ary 2002 when the detention center opened, 773 men have been taken and held 

at the U.S. Naval Facility at Guantánamo Bay, Cuba (Guantánamo).2 Currently 

the center houses “roughly 385 prisoners.”3 Given the seriousness of these ac-

tions, it makes sense to expect that they would be supported by sound reasoning. 

Unfortunately, the rationale given by the U.S. for imprisoning these men is not 

sound. Rather than appealing solely to fact and reason, the rationale relies on 

an appeal to fear for much of its argumentative force. My aim in this paper is to 

show that fear is a part of the fl awed rationale offered in support of the indefi nite 

detention of the men at Guantánamo, that there is a sense in which this fear is 

an American value, and that the treatment of these men is not merely illegal, but 

also immoral and unjust.

The Indefinite Detention Rationale

The rationale for the indefi nite detention of the men at Guantánamo is given 

in President Bush’s Military Order of November 13, 2001, Detention, Treatment 
and Trial of Certain Non-Citizens in the War Against Terrorism.4 Since U.S. 

support for an affi rmative response to the question “Is the U.S. justifi ed in its 

indefi nite detention of the men at Guantánamo?” entails the reasoning found in 

the President’s order, I take the order to be the closest thing we have to a formal 

argument by the U.S. in support of indefi nite detention. In relevant part, the 

order states:
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(P1) International terrorists have attacked U.S. “diplomatic and military 

personnel and facilities abroad” and “citizens and property within the United 

States.”

(P2) The scale of the attacks has been such that “a state of armed confl ict” 

requir[ing] the use of the United States Armed Forces” has been created.

(P3) Failure to detect and prevent further attacks “will cause mass deaths, 

mass injuries, and massive destruction of property, and may place at risk the 

continuity of the operations of the United States Government.”

(P4) “[T]he danger to the safety of the [U.S.] and the nature of international 

terrorism” are such “that it is not practicable to apply . . . the rules of evi-

dence generally recognized in the trial of criminal cases in the [U.S.] district 

courts.”

(P5) “[T]he magnitude of the potential deaths, injuries, and property destruc-

tion that would result from potential acts of terrorism against the [U.S.] and 

the probability that such acts will occur” constitute “an extraordinary emer-

gency” for national defense and this emergency is “an urgent and compelling 

government interest.”

-------------------------------------------------------------------------------------------

(C) The detention of those non-U.S. citizens who “I determine from time to 

time in writing” were, “at the relevant times,” either themselves members of 

“the organization known as al Qaida,” or who have engaged in or given aid to 

terrorism against the U.S., is necessary for the prevention of terrorist attacks 

and the protection of the U.S. and its citizens.

Since it is likely that most Americans take the 9/11 attacks quite seriously, this 

rationale naturally has a strong initial appeal. Nevertheless, it does raise some 

important questions and concerns. First, exactly what is it about the “nature of 

international terrorism” and the “danger to the safety of the U.S.” that impacts 

negatively on the practicality of applying rules of evidence? Second, what is the 

likelihood that more than a half-decade later we are still in a state of “extraordinary 

emergency”? Third, the rationale fails to provide any justifi cation for discrimi-

nating against foreign nationals. There is no explanation as to why the danger to 

the safety of the U.S. is such that indefi nite detention of terrorist suspects only 

applies to non-U.S. citizens.5 This exclusive focus on foreign nationals violates 

the guarantees of non-discrimination provided by the International Covenant on 

Civil and Political Rights (ICCPR).6 Fourth, there is nothing in the rationale that 

gives us reason to think that indefi nite detention is justifi ed in these cases.

Fifth, there is a serious concern regarding the grounds used for determining 

when an individual should be indefi nitely detained. An individual is subject to 

the order when “there is reason to believe that” the individual is either a mem-

ber of “the organization known as al Qaida,” or has engaged in or given aid to 

terrorism against the U.S.7 There is nothing in the rationale that speaks to how 

good the reason has to be, and without any requirement for something like rules 
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of evidence, the door is left wide open for cases in which any reason, no matter 

how trivial, could suffi ce to “justify” imprisonment at Guantánamo. According 

to former Secretary of Defense Donald Rumsfeld, the prisoners are “dangerous 

terrorists who were captured on the battlefi eld, fi ghting with a terrorist network 

that killed a great many Americans here in the United States on September 11th.”8 

This might be all well and good were it completely true, but it isn’t. “93% of 

the detainees were not apprehended by the United States.”9 According to intel-

ligence offi cials at Guantánamo, “[m]any of the detainees [were] captured by 

Afghan militias, Pakistani border guards and other surrogates, and some [were] 

turned in for bounties.” Hence, “[i]nformation about their identities and actions 

was often vague and secondhand.”10 One leafl et distributed in Afghanistan prom-

ised “millions of dollars for helping the Anti-Taliban Force catch Al-Qaida and 

Taliban murderers.” The leafl et reminds its readers that “[t]his is enough money 

to take care of your family, your village, your tribe for the rest of your life. Pay 

for livestock and doctors and school books and housing for all your people.”11 

Obviously this is a tremendous incentive to hand someone over for reasons to-

tally unrelated to terrorism against the U.S., and thus casts serious doubt on the 

dangerousness of many of the prisoners. This doubt is exacerbated by the fact 

that “more than a dozen countries in the Middle East, Europe and South Asia” 

released hundreds of their countrymen when they arrived home after having been 

imprisoned at Guantánamo.12

In effect, the President’s rationale allows for an unlimited number of arrests 

and imprisonments based on mere suspicion. One need possess only a cursory 

knowledge of twentieth century American history to see how problematic such a 

position has been in the past. It was mere suspicion that grounded the McCarthyism 

of the 1950’s and the arrest and imprisonment of Japanese Americans in the 1940’s. 

The former began in February 1950 after the Soviet Union detonated its fi rst 

nuclear device. Senator Joseph McCarthy “claimed to have a list of Communists 

who worked in the State Department,” but this accusation was never supported.13 

The latter began shortly after the Japanese attack on Pearl Harbor, Hawai‘i when 

President Roosevelt signed Executive Order 9066 in February 1942. Not only did 

the mere suspicion of all persons of Japanese ancestry prompt the U.S. to arrest 

and imprison thousands of its own citizens, it also prompted the government to 

arrest over 2,000 Japanese Latin Americans in thirteen nations “from Mexico to 

Chile,” who “were sent to [internment] camps in Texas and Montana.”14 Since 

these phenomena are morally objectionable, and since the rationales for them rest 

on the same ground as the President’s order, it makes sense to think that these 

arrests and imprisonments are also morally objectionable.

Finally, since the imprisonment of the men at Guantánamo may contribute to 

the “underlying factors [that] are fueling the spread of the jihadist movement,” 

viz., “injustice and fear of Western domination, leading to anger, humiliation, 

and a sense of powerlessness,” there is a sense in which the rationale can be self-
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defeating.15 Rather than being necessary for the prevention of terrorist attacks, 

indefi nite detention may be facilitating the likelihood of future attacks.

The Preventive Detention Argument

Some may be inclined to think that, even if my analysis to this point holds, 

the moral legitimacy of the indefi nite detention of the Guantánamo prisoners 

can be shown by way of an analogy to preventive detention in American law. 

On this view:

(P1) Detaining persons in order to prevent future harms or wrongs is often 

justifi ed in American law.

(P2) The predominant justifi cation for legal preventive detention is the indi-

vidual’s continuing dangerousness—the person presents a threat of engaging 

in future harmful conduct.

(P3) Analogously, some terrorist suspects are far too dangerous to release 

once captured.

-------------------------------------------------------------------------------------------

(C) The indefi nite detention of the men imprisoned at Guantánamo is morally 

justifi ed.

The diffi culty with this argument is the disanalogy between the way in which 

preventive detention is defi ned in American law and the indefi nite detention of the 

prisoners at Guantánamo. In law, preventive detention is defi ned as “[c]onfi nement 

imposed usu[ually] on a criminal defendant who has threatened to escape or has 

otherwise violated the law while awaiting trial, or on a mentally ill person who 

may cause harm.”16 Since there is no claim that the prisoners are mentally ill, or 

that they have violated the law, and since there is no clear sense of when or if 

they will all be tried, the case of the prisoners at Guantánamo is not analogous 

to the criminal defendants envisioned in the legal defi nition of preventive deten-

tion.17 Hence, the preventive detention argument fails—the men being held at 

Guantánamo are merely suspects.

Moreover, the imprisonment of the men at Guantánamo violates Article 9 of 

the ICCPR which “guarantees the right to be free of arbitrary arrest and deten-

tion.”18 This violation is not only a matter of international law, it is also a matter 

of justice. As Grover Cleveland observed:

The considerations that international law is without a court for its enforcement and 

that obedience to its commands practically depends upon good faith instead of upon 

the mandate of a superior tribunal only give additional sanction to the law itself 

and brand any deliberate infraction of it not merely as a wrong, but as a disgrace. 

A man of true honor protects the unwritten word which binds his conscience more 

scrupulously, if possible, than he does the bond a breach of which subjects him to 

legal liabilities, and the United States, in aiming to maintain itself as one of the 
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most enlightened nations, would do its citizens gross injustice if it applied to its 

international relations any other than a high standard of honor and morality.19

President Cleveland’s remarks hold a fortiori in this case since the ICCPR is 

neither unwritten nor is it a standard that other nations are attempting to impose 

on the U.S. Rather, it is a covenant that the U.S. voluntarily entered into. In short, 

the U.S. promised to abide by it, and hence has a moral obligation to do so.

Included in this promise is the understanding that “Article 2 of the ICCPR 

obliges each State Party ‘to respect and to ensure’ the rights recognized in [the] 

Covenant and to adopt such laws as may be necessary ‘to give effect’ to these 

rights.” Indeed, “the obligation is of such a high order that it ‘constitutes a treaty 

obligation inherent in the Covenant as a whole,’ and hence the obligation is non-

derogable even in states of emergency.”20 This being the case, the U.S. has a clear 

legal obligation as well. Article VI, Section 2 of the U.S. Constitution clearly 

states that, in addition to the Constitution itself and U.S. laws made pursuant to 

the Constitution, “all treaties made or which shall be made, under the authority of 

the United States, shall be the supreme law of the land.”21 The many arrests that 

were made arbitrarily and the indefi nite imprisonment of the men at Guantánamo 

constitutes a break in the promise made by the U.S. As John Stuart Mill reminds 

us, “it is confessedly unjust to break faith with anyone: to violate an engagement, 

either express or implied, or disappoint expectations raised by our own conduct, 

at least if we have raised those expectations knowingly and voluntarily.”22

The Utilitarian/Consequentialist Argument

Others may be inclined to suggest that my analysis could benefi t from an 

appreciation of the utilitarian, or perhaps more generally, the consequentialist 

grounds for indefi nite detention found in the rationale. “[T]he magnitude of the 

potential deaths, injuries, and property destruction that would result from po-

tential acts of terrorism against the [U.S.] and the probability that such acts will 

occur” are severe consequences indeed. Since it is claimed that indefi nite deten-

tion is a necessary condition for the prevention of these consequences, indefi nite 

detention is morally justifi ed on utilitarian or consequentialist grounds. At least 

at fi rst blush, utilitarianism would seem to allow for individuals to be detained, 

even compelled to act in certain ways, given suffi ciently extreme circumstances, 

and the case at issue clearly represents suffi ciently extreme circumstances given 

the dangerousness of the suspects. But even if we put aside the factual evidence 

regarding the actual dangerousness of the prisoners and assume that all of them 

are in fact dangerous, this position misunderstands utilitarianism, at least insofar 

as a Millian utilitarianism is concerned. While it is certainly true that for Mill 

“particular cases may occur in which some other social duty is so important as 

to overrule any one of the general maxims of justice,” the sorts of cases he has in 

mind that would justify kidnapping and compelling others to act are those where 
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the danger is eminent, and where the loss of life is certain. On Mill’s view, “to 

save a life, it may not only be allowable, but a duty, to steal or take by force the 

necessary food or medicine, or to kidnap and compel to offi ciate the only quali-

fi ed medical practitioner.”23 Since the immediacy of the danger and the certainty 

of loss of life from having these men free is far from obvious, this position is 

untenable.

Moreover, if this is to be a utilitarian position, then the answer to the question 

“consequences for whom?” with respect to U.S. actions must include persons 

other than those residing in the U.S. As Mill tells us, the utilitarian standard is 

“the greatest amount of happiness altogether,” the happiness “of all concerned.”24 

Even if this position is meant as a sort of consequentialist position that is not 

necessarily utilitarian, it still seems problematic. “Consequentialism in its purest 

and simplest form is a moral doctrine which says that the right act in any given 

situation is the one that will produce the best overall outcome, as judged from 

an impartial standpoint which gives equal weight to the interests of everyone.”25 

Indeed, a universal idea in consequentialist moral theory generally is that “what 

people ought to do is to minimize evil and maximize good, to try, in other words, 

to make the world as good a place as possible.”26 Since this position does not 

consider the interests of others, it fails to meet this standard.

The Interest in Interrogation Argument

The notion of compelling others to act in order to avoid negative consequences 

suggests another possible justifi catory approach. Perhaps it is not the detention 

itself that is meant to bring about the prevention of terrorist attacks against the 

U.S. Rather, it is the information obtained from the prisoners that will enable U.S. 

armed forces to squelch terrorist activities and thus prevent future attacks. It is 

precisely the U.S.’s interest in gaining such intelligence that justifi es imprisoning 

the men at Guantánamo.27 On this view:

(P1) U.S. interest in interrogating terrorist suspects for intelligence value (i.e., 

the value it has for aiding in the prevention of terrorist attacks) is a morally 

legitimate one.

-------------------------------------------------------------------------------------------

(C) The indefi nite detention of the men imprisoned at Guantánamo is morally 

justifi ed.

The diffi culty here is that, without some additional argumentation to show that 

this morally legitimate interest in interrogation amounts to something like a right 
to interrogate individuals for intelligence value, it fails to support the conclusion 

that imprisonment is justifi ed, much less that an indefi nite term of imprisonment 

is justifi ed. A father may be said to have a morally legitimate interest in know-

ing what his daughter’s companions are planning for their trip to the mall, but 

he is not thereby morally justifi ed in detaining them (much less detaining them 
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indefi nitely) for the purpose of learning of their plans by way of interrogation, 

even if he has reasonable concerns about his daughter’s safety.

The idea of trying to gain information from the prisoners by way of inter-

rogation raises a serious concern. Interrogating individuals in an attempt to 

prevent terrorist attacks is a far more serious matter than interrogating petty 

criminals. Given the force of the desire for human intelligence in light of the 

potential harm of future attacks, it makes sense to be concerned that these men 

might be tortured in order to secure the necessary information.28 Section 3 of the 

President’s order states that any individual subject to it shall be, inter alia, “treated 

humanely” and “afforded adequate food, drinking water, shelter, clothing, and 

medical treatment.”29 But in spite of the government’s claim that “it has abided 

by international conventions barring torture, and that detainees at Guantánamo 

and elsewhere have been treated humanely,” the U.S. has violated Article 7 of the 

ICCPR.30 This portion of the ICCPR “absolutely prohibits torture,” and carries 

“an obligation from which no derogation may be made even in the context of a 

national emergency so severe as to threaten the life of the nation.”31 The prison-

ers allege that (inter alia) they have been beaten, deprived of food and water for 

days, tortured in other countries and at U.S. military instillations outside of the 

U.S. prior to being brought to Guantánamo, held for periods exceeding a year in 

solitary confi nement, and raped.32 According to one FBI agent’s account, prisoners 

were “shackled hand and foot in a fetal position on the fl oor . . . [and] kept in that 

position for 18 to 24 hours at a time[;] most had ‘urinated or defacated [sic]’ on 

themselves.”33 “On one occasion the agent reports having seen a detainee left in 

an unventilated, non-air conditioned room at a temperature ‘probably well over 

a hundred degrees.’ The agent notes: ‘The detainee was almost unconscious on 

the fl oor, with a pile of hair next to him. He had apparently been literally pulling 

his own hair out throughout the night.’”34

Unfortunately, such treatment is to be expected given that Guantánamo was 

the proving ground for torture techniques that would later be exported to Iraq, 

perhaps most notably to the now infamous Abu Ghraib prison. Major General 

Geoffrey Miller was in charge of the prisoners at Guantánamo and conducted “an 

inquiry on interrogation and detention procedures in Iraq” in 2003. He recom-

mended that prison guards could assist in establishing conditions for prisoner 

interrogation and was subsequently given command of U.S.-run prisons in Iraq.35 

Miller’s idea was to “Gitmoize” the prisons in Iraq and “turn Abu Ghraib into a 

center of intelligence for the Bush Administration’s global war on terrorism.”36 

As some of the on-site participants and observers at Abu Ghraib have maintained, 

the abuses “were part of a general pattern of a ‘gloves off’ interrogation policy 

that had been put in place after 9/11.”37 Prison guards were instructed to “keep 

people up all night . . . put them in stress positions and humiliate them, to prepare 

the prisoners for the more formal interrogation.” There was “a general attitude 

of . . . anything goes, do what you need to do to get the information.”38 Indeed, 
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“[t]he key structural element in the[se] interrogation center[s] is the subordination 

of all institutional elements to the intelligence gathering function.”39

The actions taken against the prisoners by the U.S. are therefore not merely 

illegal, since the detention itself violates the ICCPR, but also immoral, and un-

just: the U.S. broke the promise it made when it signed onto the ICCPR and has 

imprisoned and tortured these men in clear violation of their human rights.

The Indefinite Detention Rationale as an Appeal to Fear

In light of this analysis the indefi nite detention rationale is perhaps best 

characterized as an argument from negative consequences, specifi cally, an ap-

peal to fear. The logical structure of fear appeal arguments includes two primary 

components, both of which are present in the indefi nite detention rationale. The 

“practical reasoning base” presents the harmful danger and its impact on us. The 

“psychological overlay” targets particular feelings and emotions. “It may be hard 

to articulate or quantify [fear] in logical terms but it is the force that drives the 

argument along, and makes it effective.”40 The form of the argument is consistent 

with the form of appeal to fear arguments: two premises which constitute an argu-

ment from negative consequences and a third premise that refers to our fear.

(P1) If the U.S. does not indefi nitely detain terrorist suspects there will be 

future attacks on the U.S.

(P2) Terrorist attacks on the U.S. would be bad for us as a nation and as 

individuals.

(P3) We are afraid that there will be future attacks.

------------------------------------------------------------------------------------------

(C) The U.S. should indefi nitely detain terrorist suspects.

Race and the American Value of Fear

In addition to the fear of terrorist attack, the appeal to fear for indefi nite 

detention also includes an implicit appeal to racial fear. Racial fear adds to the 

argument’s psychological overlay, thus rendering it stronger and more effi cacious. 

With the addition of racial fear the U.S. rationale now includes both varieties of 

political fear posited by Corey Robin. One mode of fear includes “the defi nition 

and interpretation by political leaders of public objects of apprehension and con-

cern.” The primary constituency for this sort of fear is “the nation or some other 

presumably cohesive community, and its primary object a foreign enemy or some 

other approximation of the alien, like drugs, criminals, or immigrants.” A second 

mode of political fear “arises from the social, political, and economic hierarchies 

that divide a people. Though this fear is also created, wielded, or manipulated by 

political leaders, its specifi c purpose or function is internal intimidation, to use 
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sanctions or the threat of sanctions to ensure that one group retains or augments 

its power at the expense of another.”41 This kind of fear grows out of, and helps 

to perpetuate, inequities of wealth, status, and power in our society. Indeed, 

according to Robin, this sort of fear “is so closely linked to society’s various 

hierarchies—and to the rule and submission such hierarchies entail—that it 

qualifi es as a basic mode of social and political control.”42

The fear at work in the indefi nite detention rationale has value because it 

evokes the near-universal fi rst sort of political fear.43 Many will no doubt agree 

that the U.S. has never had a greater single event as a public object of concern 

than the attacks of September 11, 2001. But there is also a sense in which the 

fear at work here has a particularly American value. Since there is a clear sense 

in which slavery is the genesis of racial injustice in America,44 and since this 

fear is partly rooted in America’s history of racial injustice, there is a sense in 

which the racial fear implicit in the indefi nite detention rationale is a particularly 

American value. Such implicit appeals to racial fear are regularly made in the 

U.S. and serve as unspoken justifi cation for the perpetration of injustices against 

those who have been targeted by the dominant society. The much-publicized case 

of Charles Stuart is a case in point. Stuart claimed that a black man armed with a 

revolver “accosted” him and his wife Carol as they left a Massachusetts hospital 

following a child-birthing class. Stuart claimed that the robber “ordered him to 

drive to an isolated section of the racially mixed Mission Hill district [of Boston] 

where [the man] shot and robbed them. Police mounted an intense search for the 

killer in Mission Hill and the predominantly black Roxbury neighborhood. Black 

community leaders in Mission Hill complained that police were indiscriminately 

stopping and frisking 20 black men a day.” In the end it was discovered that 

Stuart had shot himself in the abdomen and mortally wounded his wife, who 

was seven months pregnant, by shooting her point blank in the head. Boston’s 

black community had felt the force of police persecution “for more than two 

months as the result of a lie.”45 But what if “Charles Stuart had described a white 

person as his wife’s killer. Would the case have become national news? Would 

the police have searched Charlestown for the white everyman? Or would such a 

violation of individual rights not have been tolerated?”46 The black experience 

in America tells us that the answer to these questions are clearly “no,” “no,” and 

a resounding “yes!”

Paradigmatic of the racial fear phenomenon in America is the “white fear that 

black men will ravish white women,” the “historical practice of lynching black 

men for alleged sexual offenses against white women,” and the “ever-present social 

taboo regarding interracial sexual relations.”47 This “myth of the black rapist” is 

grounded in the view that, because of the bestial nature of their race, black men 

are naturally prone to rape. “In the history of the United States, the fraudulent rape 

charge stands out as one of the most formidable artifi ces invented by racism. The 

myth of the Black rapist has been methodically conjured up whenever recurrent 
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waves of violence and terror against the Black community have required convinc-

ing justifi cations.”48 A classic in successful appeals to political fear that includes 

an implicit appeal to racial fear and that invokes the fear of the black rapist can 

be found in the political ads of 1988. William R. Horton, a black man “who was 

in jail for murder in Massachusetts in 1986, was released on a furlough. After 

being released, he invaded a home in Maryland where he raped a [white] woman 

and stabbed her fi ancée. Horton had been on a weekend furlough which was 

part of an experiment in the criminal justice program of then-Governor Michael 

Dukakis.”49 An entire series of television ads began in September 1988 as part 

of the Bush campaign against Dukakis. Often referred to as “Willie” Horton in 

the ads, his case and his image were used as symbols of “the terrors of crime in 

a fear appeal argument.”50 One ad “invites the false inference that 268 murderers 

jumped furlough to rape and kidnap;” but Horton is the only one who fi ts this 

description.51 “Helping propel the false generalization from the isolated case of 

Horton to hordes of others who presumably did what he had done were complex 

and unspoken references to race.”52 The ad encouraged “unwarranted fears about 

blacks raping and murdering whites.”53 The use of Horton “shaped the visual por-

trayal of crime in network news in ways that reinforced the mistaken assumption 

that violent crime is disproportionately committed by blacks, disproportionately 

committed by black perpetrators against white victims, and disproportionately 

the activity of black males against white females.”54

For many, every “Arab looking” man with a darker-than-white complexion 

is subject to candidacy as a potential terrorist. This phenomenon can still be 

witnessed today at airport security check-points throughout the U.S. Like the 

black accused who “needs only to be ‘seen’ to be guilty of a prior offense,” his 

color is part of the evidence that connects him to terrorism.55 Expressions like 

“rag head” and “camel jockey” may imply references to religion, customs, etc. 

However, the expressions “dune coon” and “sand nigger” are clear signs that the 

racial fear implicit in the rationale for indefi nitely detaining “terrorist suspects” 

has some grounding in the history of racial injustice in America. Ironically, like 

the “Willie” Horton ads, these phrases entered our vernacular around the time of 

the Bush administration of almost two decades ago.

Finally, the U.S. imprisonment of Japanese Americans in part because of race 

helps to explain the imprisonment of the men at Guantánamo. It also lends sup-

port to the idea that the appeal to fear for indefi nite detention includes an implicit 

appeal to racial fear. Although Franklin Roosevelt made no mention of Japanese 

Americans in his Executive Order 1066, it was nevertheless apparently clear to a 

majority of Americans which people were to be the objects of the order. As a means 

of ensuring “every possible protection against espionage and against sabotage 

to national defense material, . . . premises and . . . utilities,” he “authorized and 

direct[ed] the Secretary of War, and the Military Commanders whom he may from 

time to time designate, whenever he or any designated Commander deem such 
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action necessary or desirable to prescribe military areas in such places and of such 

extent as he or the appropriate Military Commander may determine, from which 

. . . the right of any person to enter, remain in, or leave shall be subject to whatever 

restriction the Secretary of War or the appropriate Military Commander may im-

pose in his discretion.”56 Given the history of race in America it is hardly surprising 

that the order did not inspire large-scale imprisonments of white Americans. The 

Axis powers included Italy and Germany, and we had already been at war with 

Germany less than three decades prior to our entry into World War II. Moreover, 

Germany committed a near-genocide in its efforts toward fulfi lling Hitler’s Final 

Solution. Yet there were no internment camps for German Americans. Indeed, 

while blacks continued to endure the injustice of American apartheid throughout 

the 1940’s, not only did German Americans continue to enjoy the benefi ts of 

white privilege, but German prisoners of war regularly enjoyed the benefi ts of 

this privilege as well. Charles Dryden, one of the few surviving Tuskegee Airmen, 

recently “recalled his pride in returning from Africa and Europe after serving in 

Tuskegee’s original 99th Fighter Squadron, only to be stationed in Walterboro, 

[South Carolina] where he saw German prisoners of war get privileges in theaters 

and cafeterias that were denied to Black soldiers.”57

More than four decades after the end of World War II the U.S. fi nally admitted 

that its imprisonment of people of Japanese ancestry was in part racially motivated. 

The Civil Liberties Act of 1988 (H.R. 442) declares that

(1) a grave injustice was done to citizens and permanent resident aliens of Japanese 

ancestry by the evacuation, relocation, and internment of civilians during World 

War II; [and] (2) these actions were without security reasons and without any acts 

of espionage or sabotage documented by the Commission on Wartime Relocation 

and Internment of Civilians, and were motivated by racial prejudice, wartime 

hysteria, and a failure of political leadership[.]58

Grave injustice, lack of reason, racial prejudice, wartime hysteria, and a failure 

of political leadership—sounds just like our approach to Guantánamo.59
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